ATTORNEY GENERAL ofF TEXAS
GREG ABBOTT

May 19, 2011-

Ms. P. Armstrong

Assistant City Attorney

Criminal Law and Police Section
1400 South Lamar

Dallas, Texas 75215

OR2011-07104
Dear Ms. An‘ﬁstrong:

You ask WhGﬂlGl‘ certain information is subject to required public disclosure under the
Public Infonﬁ:ation Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID#_'341 3091 (ORR# 2011-1224).

The Dallas Pohce Department (the “department”) received a request for the department’s
case files for three specified incidents. You claim that the submitted information is excepted

from disclosure under section 552.101 of the Government Code. We have considered the

exception you claim and reviewed the submitted representative sample of information.’

Initially, we 'must address the depntment’s' obligations under the Act. Section 552.301
describes the procedural obligations placed on a governmental body that receives a written
request for information it wishes to withhold. Pursuant to section 552.301(b) of the
Government Code, the governmental body must request a ruling from this office and state
the exceptions to disclosure that apply within ten business days after receiving the request.
See Gov’t Code § 552.301(b). Pursuant to section 552.301(e) of the Government Code, the
governmental;body is required to submit to this office within fifteen business days of

15

'We as_étlllle that the representative sample of records submitted to this office is truly representative
of the requested'records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter daés not reach, and therefore does not authorize the withholding of, any other requested records
to the extent thaf;those records contain substantially different types of information than that submitted to this
office.
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receiving the request (1) general written comments stating the reasons why the stated
exceptions apply that would allow the information to be withheld, (2) a copy of the written
request for information, (3) a signed statement or sufficient evidence showing the date the
governmental body received the written request, and (4) a copy of the specific information
requested or representative samples, labeled to indicate which exceptions apply to which
parts of the documents. See id. § 552.301(e). The department states it received the request
for informati:én on February 11, 2011. We understand the department was closed for
business on February 21,2011 in observation of President’s Day. Thus, the ten-business-day
deadline for requesting a ruling from this office was February 28, 2011, and the fifteen-
business-day deadline was March 7, 2011. However, the department did notrequest a ruling
until March 16, 2011, or submit information for our review until March 17, 2011. See id.
§ 552.308 (describing rules for calculating submission dates of documents sent via first class
United Statesmail, common or contract carrier, or interagency mail). Consequently, we find
the departmerit failed to comply with the requirements of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with ti}e procedural requirements of section 552.301 results in the legal presumption
that the information is public. Information that is presumed public must be released unless
a governmental body demonstrates a compelling reason to withhold the information to
overcome this, presumption. Id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350
(Tex. App.—Fort Worth 2005, no pet.); Hancockv. State Bd. of Ins., 797 S.W.2d 379, 381-2
(Tex. App—-Austin 1990, no writ) (governmental body must make compelling

demonstration to overcome presumption of openness); Open Records Decision No. 319
(1982). Normally, a compelling reason to withhold information exists where some other
source of law makes the information confidential or where third-party interests are at stake.
Open Records Decision No. 150 at 2 (1977). Because section 552.101 of the Government
Code can p10v1de a compelling reason to .withhold information, we will address the
dep"atment sar guments against disclosure under this exception.

Section 552. 101 of the Government Code excepts from disclosure “information considered
to be-confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses section 560.003 of the Government Code,
which provides “[a] biometric identifier in the possession of a governmental body is exempt
from disclosure under [the Act].” Id. § 560.003; seeid. § 560.001(1) (“biometric identifier”
means 1'eti11a}.-101‘ iris scan, fingerprint, voiceprint, or record of hand or face geometry).
Section 560.002 provides, however, that “[a] governmental body that possesses a biometric
identifier of an individual . . . may not sell, lease, or otherwise disclose the biometric
identifier to another person unless . . . the individual consents to the disclosure[.]” Id.
§ 560.002(1)¢A). Thus, in this instance, if the requestor is the authorized representative of
the individual to whom the fingerprints belong, then the requestor has a right of access to
these fingerprints under section 560.002(1)(A). See Open Records Decision No. 481 at 4
(1987) (privagy theories not implicated when individual requests information concerning
himself). Th‘érefore, to the extent the requestor is the authorized representative of the
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individual v;f:fiose fingerprints are at issue, the department must release the marked

fingerprints undel section 560.002 of the Government Code. See Open Records Decision
Nos. 613 at 4 (1993) (exceptions in Act cannot impinge on statutory right of access to
mformatlon) 451 (1986) (specific statutory right of access provisions overcome general
exceptions to disclosure under the Act). However, if the requestor is not the authorized
1ep1esentat1vg of the individual to whom the marked fingerprints belong, the fingerprints
must be witﬁheld under section 552.101 of the Government Code in conjunction with
section 560.003 of Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts, the publication of which
would be hlghly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. Indus Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
demonstr ated__.;, Id. at 681-82. Thetypes of information considered intimate and embarrassing
by the Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, preg‘;jancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment 6f mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. Géile1‘a11y, only the information that either identifies or tends to identify a victim
of sexual assault or other sex-related offense may be withheld under common-law privacy.
However, a g‘bvemmental body is required to withhold an entire report when identifying
information is inextricably intertwined with other releasable information or when the
requestor knows the identity of the alleged victim. See Open Records Decisions Nos. 393
(1983), 339 (1982); see also Open Records Decision No. 440 (1986) (detailed descriptions
of serious sexual offenses must be withheld). Here the requestor knows the identity of the
alleged victinf;s. Thus, withholding only the identifying information from the requestor
would not préserve the victims’ common-law rights to privacy. We therefore conclude that
the department must withhold the remaining information in its entirety pursuant to
section 552. 1@1 of the Government Code in conjunction with common-law privacy.

In summary, ﬁ'o the extent the requestor is the authorized representative of the individual

- whose ﬁngerprmts are at issue, the department must release the marked fingerprints under

section 560. OQZ of the Government Code. However, if the requestor is not the authorized
representative: of the individual to whom the marked fingerprints belong, the fingerprints
must be withheld under section 552.101 of the Government Code in conjunction with
section 560.003 of Government Code. The remaining submitted information must be
withheld undel section 552.101 of the Government Code in conjunction with common-law
privacy.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts ag'presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental.body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index_otl.php,
or call the Qffice of the Attorney General’s Open Government Hotline, toll free,
at (877) 673:6839. Questions concerning the allowable charges for providing public
information inder the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Nneka Kanu =
Assistant Attorney General
Open Records Division

NK/em
Ref:  ID# 418091
Enc. - Subni@i%ﬁed documents

cc:  Requestor
(w/o enclosures)




